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Praise for
ABA Consumer Guide to 

Obtaining a Patent

 “DIY patenting is a disaster, but money-is-no-object patenting is not much better. Smart entrepreneurs 
(and smart patent attorneys) understand that the more that inventors and entrepreneurs know about the 
patent system, the better the outcomes for everyone. Rich Goldstein has deep experience helping inventors 
get the patents they need, and avoiding the ones they do not. If you want to know about patenting, you 
should read his book. Clear, thorough, but jargon free, it will help you understand the patent system, work 
effectively with your patent attorney to get good patents, and avoid weak and excessively expensive ones.” 

—Neil Milton, author of Intellectual Property Law for Dummies

“Hey inventors, forget do-it-yourself patent applications and kits! Been there, done that. But being 
informed about the what, where, when, and why of the patent application process is key. What I like 
best about the ABA Consumer Guide to Obtaining a Patent is that this is not a “how-to” book. Rather, 
it lays out what anyone serious about their invention should know in order to make the best possible 
decisions about how to proceed. Educated inventors make the best clients for patent lawyers and this 
book teaches you enough to be a great client, which helps keep fees down. Buying this book might be 
one of the most successful investments you’ve ever made.”

—Kevin Lee, founder of Didit and CEO of We-Care.com

“The ABA Consumer Guide to Obtaining a Patent is a fun and stimulating read. The author’s years of 
listening to inventors resonates throughout this book. Our country was built on innovation and this 
book will help innovators make good decisions. Whether an entrepreneur, a new inventor, or a sea-
soned pro, this book is a ‘must have.’ A down to earth resource that can help those who may not know 
where to start as well as those who strategize.”

—Donna P. Suchy, chair, American Bar Association Section  
of Intellectual Property Law

“Rich Goldstein and the ABA provide a much-needed and lucid patent guide for entrepreneurs and in-
novators, translating often complex and jargon-filled patent arcana into clear and digestible concepts. The 
ABA Consumer Guide to Obtaining a Patent is a great handbook for laypeople to understand the require-
ments, process, and also the benefits and limitations of patents for protecting and exploiting innovation.”

—Wayne Sobon, past president, American Intellectual Property Law Association (AIPLA);  
owner of Wayne Sobon Consulting
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“Rich has done an excellent job developing an easy-to-read guide to patenting for today’s entrepreneurs 
and innovators. Unlike patenting handbooks, this guide does not confine itself to how to get a patent, 
but also expends significant energy on why get a patent. The discussions relating to the business of intel-
lectual property, e.g., licensing, attracting investors, monetization, and so on, are critical to understanding 
the place patents occupy in supporting economic development, innovation, and entrepreneurship. I highly 
recommend this guide to patent novices and experts alike.”

—Phyllis T. Turner-Brim, Vice President and Chief IP Counsel, Intellectual Ventures

“A great resource and guide for everyone interested in patents, in learning how the patent system works, 
and in practical, business-oriented answers to the many, many questions that come up from the start to 
the finish of protecting an invention” 

—Philip T. Petti, Chief Intellectual Property Counsel, USG Corporation

“Written in a conversational style and using plain language, Rich Goldstein’s Consumer Guide makes it 
easy to understand the complex procedural and legal principles that govern U.S. patent law.”

—Alan Kasper, coauthor of Patents After the AIA: Evolving Law and Practice

“From my experience in patent valuation, there is a great need for a ‘go-to’ resource regarding both the 
basics of obtaining legal protection and the various methods for monetizing these assets. Rich Goldstein’s 
book is the only one I have seen that covers these vital topics in a clear and easy-to-read format.”

—Roy D’Souza, Managing Director, Ocean Tomo LLC

“For entrepreneurs of all kinds, nothing is more confusingly murky, painfully stressful, and yet criti-
cal than protecting their opportunity through patenting. Richard cuts through the fog and makes it clear 
and simple for a business owner to move forward with their best ideas confidently. Any innovator who is 
serious about bringing an idea to market needs this book on their shelf!” 

—Peter Shallard, “The Shrink for Entrepreneurs,” business psychologist and consultant

“The question of ‘do-it-yourself’ versus hiring a lawyer is ever-present for entrepreneurs, as we’re often 
on a tight budget and inclined to take matters into their own hands; we’re often skeptical of lawyers, who 
may try to sell us too much lawyering for our specific needs. In this book, Rich Goldstein shows us the 
perfect way to get the best of both worlds: the security of knowing that we’ve put our IP on a solid-footing 
legally, on a budget as close to DIY as possible, with as little unnecessary lawyering as possible. Bravo. I 
look forward to many more books like this from Goldstein.”

—Michael Ellsberg, author of The Education of Millionaires and coauthor of  
The Last Safe Investment

“A few years ago, I filed ten patent applications for a startup I cofounded. I didn’t understand the process 
and soon we received eight rejections, costing the company a lot of time and money. If only I had this 
book back then it would have worked out much better! Now, after reading this book I know exactly how 
to handle patenting my next idea.” —Jian Tam, serial entrepreneur
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“As an IP attorney from Mexico, it is rarely quick or easy to learn about the patent systems of other ju-
risdictions. For anyone wanting a deep understanding of how the U.S. patent system works, this book is 
a must have.” —Juan Rodrigo Pimentel, Arochi & Lindner, Mexico City 

“I often hear from my inventor and entrepreneur clients about the many self-help patent guides they 
encounter. These books were written years ago, are outdated, and full of conflicting information that can 
cause issues. Their era is over. Rich Goldstein’s book is contemporary, up-to-date, practical, and one that 
every inventor should have in their arsenal for protecting a concept and then bringing that concept to 
market. This is accomplished with great detail and honesty, and illustrates the innovation and patent sys-
tem in a light that many must see. I for one will be recommending it to all my clients and fellow attorneys 
as the one-stop-information shop for everything patents.” 

—David Postolski, patent attorney, Gearhart Law LLC 

“Got an idea for a product that you’d like to patent? You need this book. A simple to understand guide 
that clears through all of the clutter so you can know if you need a patent, how to get one and most im-
portantly, how to protect your ideas.”

—J.R. Fisher, internet entrepreneur; President of Survivalcavefood.com

“Protecting and growing your business can come down to using the law wisely. Patents are one such 
 example where you must understand the process to save yourself time, money, and avoid risking your 
valuable ideas! Rich’s book is a step-by-step, very complete guide to what you need to know about  patents, 
and your intellectual property. Understanding this can not only increase the value of your  business—but it 
may make the difference of whether you stay in business. I highly recommend it!”

—Pam Ragland, CEO of Aiming Higher
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xv

When I set out to have my house built, I wanted 
to make sure to do my part to make a home I re-
ally loved. I started to research. I looked at lots of 
books and read many articles. I was looking for 
examples of great design while keeping an eye out 
for enormous mistakes and lessons others learned 
the hard way. I didn’t study the details of framing 
or electrical codes or roofing because I knew I was 
never going to pick up a hammer. I knew I was go-
ing to hire an expert to do that.

The thing about people you will hire to pick 
up a hammer is that they know the important 
details about how to get the job done once you 
tell them what the job is. You tell a framer where 
you want the wall, and he knows exactly what 

Preface

to do. The thing the framer rarely asks is “why?” 
But often, knowing why would help you get a 
better result. This is because there are things the 
experts know that might change what they do 
for you, if they knew why you want it that way. 
For example, if the framer knows you are asking 
for a wall here because you are considering put-
ting in a second kitchen later, he might suggest 
framing a double wall to allow enough room 
for the plumbing. Sometimes when you know a 
little about what they do, why they do it, and 
how they think—and they know why you want 
what you want—that knowledge will go a long 
way toward helping you get the result you are 
 looking for.
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xix

Is This Book for You?
If you are an inventor or entrepreneur who wants 
to understand how to use the patent system to 
help fulfill your business goals, this book is for 
you. If you have an idea that’s important (valu-
able) to you, to your business, or to the start-up 
venture you have in mind, you are not going to try 
to  patent it yourself. Smart entrepreneurs use pat-
ent attorneys. Really smart entrepreneurs use their 
own time effectively, learning just what they need 
to know to understand the process, so they can use 
their patent attorney’s time effectively and work 
the system to their advantage. 

Entrepreneurs with valuable ideas hire profes-
sionals to help them. But that doesn’t mean they 
always spend their money efficiently or wisely. 
 Before you do invest in a patent, it pays to invest a 
little time and learn how the patent system works. 
Reading this book will help you understand (1) 
how to work the patent system to your advantage, 
and (2) how to work effectively with the patent 

attorney who will represent you. As a result, you 
might save yourself a lot of time, money, and 
aggravation.

You might not know it, but the American 
Bar Association (ABA) publishes a lot of books! 
 However, they’re mostly books written by lawyers 
to explain to other lawyers the intricate details of 
a particular area of the law.

This book is different. The “ABA  Consumer 
Guide to Obtaining a Patent” is written for 
 consumers—non-lawyers who want a better 
 understanding about how to use the patent system 
effectively to obtain a patent. 

When we speak of consumers, typically we 
are speaking of people who are in the process of 
buying, or at least contemplating making a buying 
decision. In this context, it means people who are 
considering applying for a patent and who may 
be considering hiring professionals to help them 
secure their patent rights. If that’s you—a potential 
consumer of patent services—then I think you’ll 
find this book to be quite helpful.

Introduction
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xx Introduction

What Will You Learn by Reading  
This Book? 
Think of the manager at a mid-sized company that 
hires patent attorneys all the time to protect its im-
portant innovations: 

• How much does that guy know about the 
patent process? 

• What type of experience does he have that 
helps him make good decisions about what 
to patent and when? 

That’s the benchmark for this book. I want you to 
know as much as that guy, so you can make equally 
effective and efficient decisions with confidence—
as if you’ve done this many times before. If your 
patent attorney recommended this book to you—
or perhaps even gave you a copy—it’s probably 
because your attorney knows that the better you 
understand the process, the better client you will 
be. The more you understand the dynamics of the 
patent system, the more likely you are to make the 
most of it, and of his or her representation of you.

By reading this book, you will learn:

• What you might already be doing without 
realizing that can jeopardize your chances 
of ever getting a patent

• How to determine if you can get a patent 
on your invention

• Why a patent may or may not be important 
for your particular business goals

• When to file a patent application, and at 
what point you should get an attorney 
involved

• How to avoid making the patenting mis-
takes that even smart entrepreneurs make 
every day

This book won’t teach you how to write a patent 
application. What it will teach you are the most im-
portant principles to understand about patent ap-
plications, and about the patent system, if you want 
to protect your patentable ideas effectively and 
 efficiently—and avoid wasting time and money.

Before I went to law school, I thought that it 
would be about studying and learning all the laws 

I would need to know in my professional career. 
When I got there, however, I found out that in 
law school they don’t try to teach you everything 
a lawyer would need to know to competently 
practice law. Instead, they train you to think like 
a lawyer and to effectively use various available re-
sources to find out what you need to know, when 
you need to know it.

Similarly, my intention here is not to teach you 
all of the detailed rules about patents. Instead, I 
want to give you a framework and an understand-
ing of the resources you will need so that you can 
begin to think like a patent lawyer—or better yet, 
think like an entrepreneur who is “patent savvy.”

Why I Wrote This Book
Over the past 20+ years as a patent lawyer, I’ve 
had the amazing opportunity to represent thou-
sands of entrepreneurs, and helped them obtain 
nearly 2,000 patents. I’ve counseled more than 
10,000 inventors about the patent process one on 
one and educated at least another 10,000 through 
my online videos.

Along the way, I’ve learned what entrepre-
neurs need to know about patents to be successful. 
But even more important than that, I’ve learned 
what entrepreneurs want to know about patents 
so that they can make decisions they are satisfied 
with, and then turn their attention to starting and 
growing their companies. I am proud to have the 
opportunity, through this book, to share my expe-
rience and insights with you.

What to Expect in Reading This Book
Most of the book is written like a conversation, 
just between you and me. I recognize that if you’re 
reading this, it’s probably not just an academic ex-
ercise for you; you are actually considering getting 
a patent. Because of this, I feel it appropriate to be 
a bit informal and to speak directly to you.

You’ll find that I tend to use the words “idea” 
and “invention” (and sometimes “product”) inter-
changeably. In doing so, I run the risk of offending 
the purists who say, “You can’t patent an idea, you 
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xxiIntroduction

can only patent an invention.” Well, they are tech-
nically correct. You can’t patent, for example, the 
fanciful idea of a machine that can fly, but you could 
get a patent when you’ve taken it a step further and 
conceived of an actual structure that is capable of 
flying, like an airplane or a helicopter. So yes, you 
can patent an idea, when it is more than just an ab-
stract notion but is a real-world manifestation. Now, 
with that out of the way, for the rest of this book, 
I’ll just use “idea” and “invention” interchangeably.

Also, I’m not going to constantly hit you over 
the head with “you’ve got to use an attorney.” 

Moving forward, I’m going to assume that pro-
tecting your idea is important to you, and your in-
tention is to do it right. That being said, here’s the 
disclaimer: This book is not intended to be legal 
advice. It is intended to inform you about the prin-
ciples of patenting. Legal advice, and appropriate 
actions to establish and preserve your legal rights, 
should only be taken upon consulting qualified le-
gal counsel who is fully aware of your facts and 
circumstances.

Now, let’s get started by discussing why you 
might want a patent.
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2 ABA Consumer Guide to Obtaining a Patent

“I want to apply for a patent. How do I get started?” the caller asked me.
“Why do you want to get a patent?” I inquired.
Long silence . . . and then:

“Isn’t that what you’re supposed to do when you invent something?”

What Can a Patent Actually Do?
In simple terms: a patent is a grant of 
rights by the government, for a limited 
time, that can be used to stop others 
from making, using, or selling your 
invention.

Here’s where we can begin separat-
ing myth from reality: having a patent 
does not give you the right to legally 

make your invention! Said differently, having a patent is not a requirement for 
you to make or sell your invention!

What a patent can do, however, is give you the right to stop others from mak-
ing, using, or selling it without your permission. Now that this is clear, we can 
take a look at whether the ability of a patent to stop others from making, using, 
or selling your invention is important enough to your goals to justify your deci-
sion to patent it.

Reasons to Patent Your Idea
Right or wrong, here are some common reasons people and companies seek pat-
ent protection for an idea:

• The fear that others will steal it
• To generate licensing revenue (royalties)
• To prevent or reduce competition
• To maintain or acquire market share
• To enhance company valuation
• Because investors want it
• For business credibility or marketing
• For personal credibility or vanity
• For the experience
• Because someone told you that you should
• To avoid infringing someone else’s patent

Knowing your reason can help you decide whether it is worth the time, money, and 
effort to seek a patent. It can also help you and your attorney pick the right strategy 
in the beginning of the process, as well as make appropriate decisions along the way.

Let’s consider the merits of each of these common reasons for seeking a 
patent. As we take a closer look, some of them are more compelling than oth-
ers. When people talk about diet or exercise, they generally talk about “healthy 
choices” and “unhealthy choices” (rather than “good” and “bad”). So let’s talk 
about these reasons in that way. As an entrepreneur, for your business, some of 

TIP
If you do pursue a patent, it’s not 
going to be free! So it pays to 
first carefully consider and un-
derstand the real reasons you 
would do it.
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these reasons are “healthier” than others. Let’s just say a few of them are some-
what unhealthy—and at least one of them is dead wrong!

The Fear That Others Will Steal It

Immediately after realizing “I have an idea,” nearly every inventor thinks, “But I 
don’t want anyone to steal it!” With the notion that patenting is the way to stop 
other people from stealing ideas, many inventors quickly decide: I need a patent.

While often there are practical reasons why someone stealing your inven-
tion would be a bad thing, it’s usually the actual fear—that is, the emotional/ 
psychological part—that’s the most powerful and the most compelling. Since this 
is probably the main motivation for most individuals seeking patents, let’s get a 
little psychological here for a moment to better understand this dynamic:

Gripped by the fear of losing out, inventors generally never examine 
how—or whether—having someone else pursue their invention without 
their permission (i.e., “steal their invention”) would actually have a real 
impact on their goals.

Most of the remaining reasons discussed below describe real scenarios where hav-
ing someone else “steal it” would actually undermine some goal or result that you 
are attempting to accomplish. Before we consider those other reasons, we want 
first to notice just how powerful the fear itself is so that we can understand its 
grip over us. Then we can put the fear aside and take a measured look at the other, 
more logical reasons that getting a patent would help you reach your goals.

To get an immediate sense of what this fear can feel like, imagine a future 
where you created something with the potential to take you places—to bring 
you wealth, fame, and prominence in your field. Then imagine that instead, in 
this future, you never get to enjoy any of it because someone else steals your idea 
and reaps the benefits of your creation. Thinking about this scenario, do you feel 
a little sick to your stomach? Well, this is exactly what most inventors imagine, 
which leads them to hastily decide, I NEED a patent!
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Ultimately, there’s nothing wrong with seeking a patent to avoid the devastat-
ing experience of knowing your idea was stolen. It’s helpful, however, to know 
whether that’s your primary motivation. Knowing your motivations gives you 
more choice in the matter—and then at least you’ll be clear about what you’re pay-
ing for! Also, understanding your motivations allows you to make choices that are 
more conscious, more deliberate, and a better fit for your current circumstances.

For example, say that sometime after you filed your patent application, 
you come to the realization that “fear of theft” was the thing that originally 
drove you to seek protection. Then, at some later point in the process, perhaps 
you determine that it’s unlikely that anyone will steal your idea, or that if they 
did, it wouldn’t actually interfere with your plans. Knowing now that there 
isn’t a real economic reason to keep pursuing the patent project, when the ex-
penses start adding up, you might make a conscious choice to drop it—and stop 
spending money unnecessarily on a patent you realize you don’t actually need.

To Generate Licensing Revenue (Royalties)

A frequent strategy for profiting from an invention is to find a company that will 
manufacture, market, and distribute the product, and pay the inventor a royalty. 
This highly sought-after arrangement is called “licensing.” The way it works is, 
you sign a contract giving another person or company the right to use your idea in 
exchange for royalty payments to you that continue for the term of the contract. 
But to get a licensing deal, you must first establish that you hold the rights to the 
idea—because those rights are the thing that the company would license from you. 
Most typically, it’s patent rights that are the subject of the licensing agreement.

It’s not just inventors who follow this strategy. Many major corporations 
have licensing as a central part of the company’s business model. Most large com-
panies that research and develop new technologies patent their ideas, without 
ever intending to actually produce products from many of them. Instead, these 
companies actively seek out “licensees”: other companies that would like to use 
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the technology in exchange for a royalty. Following this strategy, some companies 
have licensing portfolios containing thousands of patents, and they collect billions 
in licensing revenues.

If your prime reason for seeking a patent is to license it, there are a few things 
you should consider. First, you must be the one to find a company that wants it 
and is willing to pay you for your idea. In particular, you will need to find the 
right person at the right company—a person who appreciates the value of what 
you have created and is in a position to manufacture, market, and distribute it. 
Finding this person will require that you knock on some doors. A common mis-
conception is that there are agents willing to make this connection for you. In 
reality, it’s something you need to do yourself. One truth you should realize as 
an inventor is that no one will be as passionate about your invention as you are! 
Before pursuing a patent with the sole intention that you will license it, ask your-
self: are you prepared to spend time knocking on doors to find someone willing 
to license it?

To Prevent or Reduce Competition

As an entrepreneur launching a new product, you want to sell as many units of 
your product as you can. Clearly, your efforts can be slowed by others competing 
for the same customers. Preventing or reducing that competition could make sell-
ing your product a lot easier.

Talk to anyone who has a company that’s been in business for a few years. 
Ask these business owners: if they could go back a few years and do whatever 
they possibly could have done to stop the competition they’re experiencing now, 
would they do it? Yes, of course they would! This is because they understand that, 
now that they are farther down the road, it costs a whole lot more to thwart the 
competition. Once the competition is breathing down their neck, these business 
owners constantly have to invest in developing new and better products, and 
spend more on marketing, to stay competitive.

Often, experienced entrepreneurs launching their products will file patent ap-
plications even when the odds of getting a patent are less than 50 percent. They 
know that for just the chance that they will get a key patent, whatever they spend 
now will be worth it a few years down the road, when they are competing head 
to head with other companies.

The key to this approach is being able to discern whether you have a 
special solution that could prevent or reduce competition. You may think 
your invention provides a “special” solution. But the test of whether it’s truly 
special is whether it’s something that consumers of products like yours re-
ally want or need. If your invention does provide the solution that is most 
wanted, needed, and requested by consumers, your competition will want to 
do exactly what you’re doing! When they can’t do what the consumer wants 
them to do—or include the product feature that the consumer wants them 
to include—because you hold the patent, you have effectively prevented or 
reduced competition.

One of the great benefits of even just applying for a patent is the uncer-
tainty that it creates for your competition. When it’s not clear whether they 
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can safely copy your product—because they don’t know exactly what’s in 
your patent  application—they are less likely to make the risky decision to 
copy it.

To Maintain or Acquire Market Share

Similar in concept to preventing or reducing competition, a patent on an impor-
tant feature can be your foot in the door in a very competitive market. It can also 
be the reason why a winning product remains relevant in the marketplace.

Many times, companies innovate to become—or to remain—relevant to con-
sumers. When these innovations are patentable, the company’s patent portfolio 
provides a kind of market share insurance. To consider the effectiveness of this 
“insurance,” the question to ask is: do the features embraced by the patents in 
their portfolio make their product compelling to the consumer?

As we discussed earlier, it’s important that there’s alignment between the 
features you’re patenting and what the market wants. The key is to patent 
the  feature or features that make a difference and provide a solution to a wide-
spread problem. Providing such a solution makes a product highly desirable in 
the marketplace or helps maintain its stature. It’s this overlap between market-
ability and patentability that provides the basis for the most valuable patents—
and that can have the greatest impact on market share. If, however, the part or 
feature that’s being patented does not make your product significantly more 
desirable, others can simply provide their own just-as-good solution to the 
problem you identified and launch their product to compete easily with yours.

To Enhance Company Valuation

A patent can greatly enhance the value of your company because it represents an 
aspect of the company that others can’t freely duplicate. If you build a company 
with a certain number of customers, level of revenue, and market share, finance 
people can readily put a number on the value of your company. In part, the way 
they arrive at that value is through considering:

What would it take for someone else to start a company in your field and 
achieve a similar customer base, revenue level, and market share?

This is a fair way to measure the value of a company—unless there are patents or 
other intellectual property (IP) involved!

When there are patents involved in the key business of the company, and the 
company owns those patents, they are the part of the business that others can’t 
replicate. So the finance people can no longer calculate the value as just what it 
would take to build up a company like yours. If you own the key technology, you 
become “the only game in town.” Suddenly, the value of your company multiplies!

In the figure below we consider two examples considering the value of a com-
pany based on a pie chart that shows its market share. Often, the market share 
of a young company is very small, perhaps just a few percent. But when you con-
sider the value of the company, whether it owns the patents on the key technol-
ogy makes a huge difference. If the company doesn’t own patents, and markets 
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WITHOUT INTELLECTUAL PROPERTY (IP)
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COMPANY VALUE
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WITH INTELLECTUAL PROPERTY (IP)
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COMPANY VALUE
$$$$$

non-proprietary technology—as in the example on the left—the value of the com-
pany is based on its small percentage of actual customers; the small piece of the 
pie. However, if the company does have the patents, then the value of the company 
can reasonably be based on the other 90+ percent of the market that the company 
hasn’t reached yet. In other words, with patents—as in the example on the right—
the value can be based on the potential market share—the whole rest of the pie!

On this principle, a portfolio of patents can increase the value of a company, 
provided they are good patents and relevant to the core business model. Moreover, 
this portfolio can be a great bargaining chip if you decide to sell your company.

Because Investors Want It

On the popular TV reality show Shark Tank, individuals pitch billionaire venture 
capitalists to invest in their fledgling companies. When it’s a product that the per-
son is requesting for the “Sharks” to invest in, the first question the Sharks often 
ask is, “Do you have a patent?”

This is a common question from investors who aren’t on TV, too! Potential 
investors in your idea or company will want to know that you’ve taken steps 
to protect your idea. They will be naturally leery of backing you if the primary 
business asset you have—your idea—is not protected. Before an investor puts 
money on the line to invest in your company, there has to be something in-
dispensable about the opportunity in order to make the investor want to put 
money in your company. It may be you, yourself—and the investor’s belief in 
your ability to capitalize on the opportunity. It also may be the success that 
your product is already experiencing. But if it’s the idea itself that investors find 
most compelling, they naturally will want to know why putting money into 
your company is synonymous with putting money into the idea. If the idea is 
proprietary (you own the rights to it), that helps justify why they are investing 
in your company. If it’s not proprietary, however, they will wonder what other 
options they have to still invest in that idea—without necessarily investing in 
your company!
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“Because investors want it” is among the most compelling—and  common—
reasons that entrepreneurs in start-up ventures seek patents. Consider that 
whether they are investing in your product idea or just licensing it, before anyone 
hands over their money to you, they will want to know that you actually own 
what they are buying or buying into.

For Business Credibility or Marketing

To potential customers, knowing your product is patented can increase its stature 
in the marketplace. Often, product advertisements proudly tout that a product is 
patented. They do this because many consumers perceive a patent to be a “stamp 
of approval” from the US government. While it’s not really true that a patent 
indicates government approval or endorsement of a product, having a patent is 
often perceived as an indication that a product is innovative and exclusive. In 
some realms, having multiple patents is often seen as lending credibility to the 
company’s position in the field or as an indicator of the company’s “reputation 
for innovation.”

For Personal Credibility or Vanity

Some people seek a patent on an idea just to hang the certificate on the wall—to 
be able to say, “I have a patent!” There’s nothing wrong with that, but keep in 
mind that patents aren’t cheap. It can be pretty expensive wall art. If you’re into 
that, it is kind of cool to have one. And it’s definitely something to be proud of!

For scientists, engineers, and academics, however, patents are more than just 
cool wall art—they also add to the individual’s credibility as an expert. In certain 
industries, having several patents listed on your resume or CV will naturally in-
crease your stature in the field.
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For the Experience

Does pursuing an invention—doing your best to take an idea of your own and 
get it on the market—sound fun, exciting, or enriching to you? Well, pursuing 
a patent on an invention for the sheer experience of it might be one of the best 
reasons to do so! For a serial inventor or fledgling serial inventor, the education 
you would gain just by going through the patent process may be well worth the 
investment of time and money. Often, when people are successful with an inven-
tion, it wasn’t their first invention or their first attempt at launching a product 
that found success—it was their second, or even their third! However, the first 
time they went through the process was a valuable experience. Going through the 
design process, the patenting process, and the marketing process that first time 
provided them with loads of knowledge and experience that they put to use later, 
when it was time to pursue the idea that really hit.

Some years ago, I had a client who came into my office and demonstrated an 
invention that could best be described as a practical joke device—kind of like a 
whoopee cushion. He had a big smile on his face as he demonstrated it and told 
me, “I want to patent this!” Now, he didn’t have any grand plans about making a 
fortune with his idea, he just wanted to do it for the fun of it. And so we did. We 
got him a patent, he had a great time along the way through the whole process, 
and I had a great time working with him. Isn’t it fun to work with people who are 
having fun? The point is, he went through the patent process just for the experi-
ence. Many people would consider that a rather expensive experience! But for 
him, it was worth it. More power to him!
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Because Someone Told You That You Should

Yes, it’s true. When many people seeking a patent are asked why, the best reason 
they can give is someone told them that they should. They haven’t stopped to 
consider whether it’s something they actually want. If you are looking into getting 
a patent mainly because others are telling you that you should, this is an opportu-
nity to consider whether any of the other reasons mentioned in this chapter reflect 
something that matters to you.

To Avoid Infringing Someone Else’s Patent

“I want to patent it, so I know I can make it” is another reason I com-
monly hear from inventors. Unfortunately, this reasoning stems from a major 
 misconception! In fact, patenting an invention is no guarantee that it won’t 
infringe other patents.

This is a very important concept, 
so let’s talk about it right now! Hav-
ing a patent does not give you the 
right to make a product. It gives you 
the right to stop others from making, 
using, or selling the product. There is 
an important difference here. Consider 
that someone has a patent on a core 
part of your idea, but you have made 
significant improvements on it. Your 
improvements on the already patented 
product can result in your getting your 
own patent. But that doesn’t mean you 
would be allowed to produce your 
product if doing so requires you to 

make or use the part that was patented by someone else. In granting you a patent 
on your improvements, the United States Patent and Trademark Office (USPTO, 
aka “the Patent Office”) does not consider whether you could actually produce 
your product without infringing any other patent. Thus, getting a patent is no guar-
antee that you are not infringing the patents of others! The dynamic between your 
patent and theirs will be clearer when we talk about patent claims in Chapter 6 and 
about infringement in Chapter 15.

Reasons Not to Patent Your Idea
Your idea may be great, it may meet all the criteria for patentability, and there 
may be a lot of people willing to pay for it, but that doesn’t mean a patent is nec-
essary. It may not even be in your best interest to pursue a patent. Some reasons 
why a patent might not be worth it include:

• Fast-moving technology/quick obsolescence
• Better use of resources elsewhere

IMPORTANT CONCEPT
There is a difference between patentability and 
infringement. They are judged by different stan-
dards, and have different implications. Patentability 
is whether you can get a patent. Infringement is 
whether you are violating someone else’s patent. 
This will be explained in detail in Chapter 15, “In-
fringement: What to Know and What to Do.”
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• Market for the product is too small

You may discover other reasons as you get deeper into the patent process.

Fast-Moving Technology/Quick Obsolescence

In some fields, technology moves very quickly. A key innovation—a blockbuster 
product today—is forgotten tomorrow. It sometimes takes years to get a patent. If 
your idea truly is something that will be a short-lived fad, a patent might not be 
worthwhile. By the time the patent issues, the idea might already be irrelevant. But 
don’t be hasty in judging your product to be a fad. Some products seem like they 
will be a fad initially, but they end up having significant staying power.

Better Use of Resources Elsewhere

Seeking a patent requires a significant investment of resources. For many new 
ventures, it may take a large chunk of your available funds. At times, there may 
be a more compelling need or another investment that provides a more immediate 
opportunity for growth. This is a time to carefully consider the value of IP against 
the value of the other possible expenditures of capital. However, while skipping 
the patent might provide short-term cash flow relief, if the technology becomes 
key to your business, you might later wish you had invested in IP protection.

Sometimes the patent might provide some value to the venture, but the brand 
names you are establishing are potentially much more valuable. In that case, shift-
ing resources from patenting toward trademarking might make more sense.

It really depends on your individual circumstances. This is a subject you’ll 
want to discuss with a patent attorney, who may be able to help you weigh the 
pros and cons of going for a patent. And if your thought is to put off the patenting 
until later, your attorney can advise you whether waiting is even an option.

Market for the Product Is Too Small

An idea may be great and might turn out to be totally loved and embraced—but 
by only a limited group of people. If, for example, the product is a tool that would 
only be used by a certain trade or individuals with a certain hobby, you must ask, 
how many people actually practice that trade or engage in that hobby?

Imagine that an inventor’s new woodworking tool would cost $50 and would 
be useful to a total of 2,000 people. That means the total market for the prod-
uct, assuming 100 percent of the potential customers actually bought one, would 
be $100,000. It is, of course, still possible for the inventor to have a successful 
product here, on a small scale—as long as the expenses involved in producing 
and marketing the product are kept low. But would it really make sense for the 
inventor to spend possibly tens of thousands of dollars on a patent? Probably not.

And if, after the inventor patented it, someone else copied the idea and 
grabbed a piece of that $100K market away from the inventor, would it even be 
worth it to go after the competitor for infringement? Probably not. So, when the 
total market for the product is very small, a patent might not make sense unless 
there is some other compelling reason for protection.
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Summary
It pays to consider why you are applying for a patent. Knowing your reasons 
will help you to decide whether applying for a patent is the right decision and 
will shape your strategy throughout the process. For more information, visit the 
companion site for this book: www.patent-book.com.
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